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IN THE UTAH COURT OF APPEALS 
STATE OF UTAH, 
Plaintiff/Appellee, 
VS 
Wallace Landon Howery 
Defendant/Appellant. 
Case No. 930542-CA 
BRIEF OF APPELLANT 
JURISDICTIONAL STATEMENT 
THIS IS AN APPEAL FROM A GUILTY VERDICT AT A NON-JURY 
TRIAL ON THE CHARGES OF SEAT BELT, IN VIOLATION OF UTAH CODE 41-6-
182, AND NEVER OBTAINED A LICENCE IN VIOLATION OF UTAH CODE 41-2-
104, IN THE THIRD CIRCUIT COURT, SANDY DEPARTMENT, SALT LAKE 
COUNTY, STATE OF UTAH, ROGER A. LIVINGSTON, TRIAL JUDGE, MICHAEL 
K. BURTON, SENTENCING. 
THIS COURT HAS JURISDICTION TO HEAR THIS APPEAL UNDER UTAH 
CODE ANNOTATED, SECTION 78-2a-3(2) (f). 
STATEMENT OF ISSUES 
THERE ARE TWO ISSUES FOR REVIEW. 
FIRST, THAT THE LOWER COURT VIOLATED DUE PROCESS BY 
COMMENCEMENT OF THE ACTION BY USE OF THE CITATION EVEN UPON THE 
OBJECTION OF THE DEFENDANT. SECOND, FAILURE OF THE COURTS AND 
PROSECUTION TO BRING THE DEFENDANT TIMELY TO TRIAL. THIRD, TO 
DISCLOSE TO THE DEFENDANT. PRIOR TO TRIAL, A PROBABLE CAUSE 
STATEMENT AS TO WHY THE DEFENDANT WAS STOPPED AND QUESTIONED. 
STATEMENT OF THE CASE 
TROOPER TURNER, UTAH HIGHWAY PATROL. ISSUED A CITATION TO 
WALLACE L. HOWERY ON OCTOBER 28, 1992, IN VIOLATION OF TITLE 41 
CHAPTER 6, SECTION 182, UTAH CODE, NOT WEARING A SAFETY BELT, AND 
IN VIOLATION OF TITLE 41. CHAPTER 2. SECTION 104, UTAH CODE. 
DRIVING WITHOUT A LICENSE. CASE FILED 10/29/92 MURRAY COURT CASE 
NUMBER 92009051. 11/04/92 ARRAIGNMENT SCHEDULED FOR 12/08/92 
BEFORE LEROY H. GRIFFITHS. 12/03/92 ARRAIGNMENT SCHEDULED BY 
COURT FOR 12/24/92 WITH LEROY H. GRIFFITHS. 12/16/92 DEFENDANT 
FILES DISCOVERY PRIOR TO ARRAIGNMENT. 12/18/92 COURT CANCELED 
ARRAIGNMENT FOR 12/24/9 AND SCHEDULED FOR 01/07/93. 01/07/93 
DEFENDANT APPEARS BEFORE JUDGE MICHAEL BURTON AND DEFENDANT 
REQUESTS A FORMAL INFORMATION BE FILED. ARRAIGNMENT CONTINUED TO 
01/25/93 WITH LEROY H. GRIFFITHS. ON 01/25/93 DEFENDANT REQUESTS 
FROM THE COURT THAT AN INFORMATION BE FILED AND RECORD THAT AN 
INFORMATION HAD NOT BEEN FILED. 02/08/93 TRANSFERRED FROM MURRAY 
COURT TO SANDY COURT CASE NUMBER 9300417 AND PRETRIAL CONFERENCE 
WAS SCHEDULED FOR 02/23/93. DEFENDANT MET WITH PROSECUTOR ON 
02/23/93 AND LEFT AFTER CONFERENCE TRIAL WAS SCHEDULED FOR 
03/16/93. INFORMATION WAS FORMALLY INTRODUCED AT TRIAL. 
DEFENDANT WAS FOUND GUILTY BY JUDGE LIVINGSTON AND SENTENCING WAS 
SET FOR 03/30/93. APPELLANT SENTENCED BY JUDGE BURTON. NOTICE OF 
APPEAL FILED 04/08/93. DOCKETING STATEMENT FILED 04/30/93. ON 
05/27/93 APPEALS COURT NOTIFIES APPELLANT THAT APPEAL WAS BEING 
CONSIDERED FOR SUMMARY DISMISSAL BECAUSE NO ORDER OF THE COURT WAS 
ON FILE. ON 06/24/93 APPELLANT'S WITHDRAWAL OF APPEAL WAS FILED 
ON THE GROUNDS THAT APPEAL WAS MADE BEFORE FINAL ORDER WAS FILED 
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BY LOWER COURT. ON 07/26/93 APPELLANT APPEARED BEFORE JUDGE 
LIVINGSTON. ORDER SIGNED BY JUDGE LIVINGSTON ON 07/27/93. NOTICE 
OF APPEAL FILED 08/20/93. 
STATEMENT OF THE FACTS 
DEFENDANT, LANDON W. HOWERY, WAS STOPPED BY OFFICER TURNER 
AND ISSUED A CITATION FOR SEAT BELT AND DRIVERS LICENCE 
VIOLATIONS. THESE OFFENCES ARE SECONDARY OFFENCES. NO TIME PRIOR 
TO TRIAL WAS THE DEFENDANT GIVEN PROBABLE CAUSE AS TO WHY THE 
DEFENDANT WAS STOPPED AND CITED. CASE FILED 10/29/92 TRIAL WAS 
03/16/93 CONSTITUTING 137 DAYS WITH APPEARANCE BEFORE JUDGE 
GRIFFITHS, JUDGE BURTON AND LIVINGSTON. REQUEST FOR DISCOVERY, 
DEMAND FOR AN INFORMATION TO BE FILED, WERE MADE BY THE DEFENDANT 
ON 12/16/92, 12/29/92, 01/07/93, 03/04/93. THE INFORMATION WAS 
NOT FILED UNTIL THE DAY OF THE TRIAL 03/16/93 (SEE DOCKET ENTRIES). 
ARGUMENT 
POINT I 
LOWER COURT VIOLATED DUE PROCESS BY COMMENCEMENT OF THE 
ACTION BY USE OF THE CITATION EVEN UPON THE OBJECTION OF THE 
DEFENDANT IN VIOLATION OF RULE 4(a) AND RULE 5(a) UTAH RULES OF 
CRIMINAL PROCEDURE, AND ARTICLE I SECTION 13. WHICH STATES: 
RULE 4(a) UNLESS OTHERWISE PROVIDED, ALL OFFENSES SHALL 
BE PROSECUTED BY INDICTMENT OR INFORMATION SWORN TO BY A 
PERSON HAVING REASON TO BELIEVE THE OFFENSE HAS BEEN 
COMMITTED. 
RULE 5(a) UNLESS OTHERWISE PROVIDED, ALL CRIMINAL 
PROSECUTIONS WHETHER FOR FELONY, MISDEMEANOR OR 
INFRACTION SHALL BE COMMENCED BY THE FILING OF AN 
INFORMATION... 
ART. I SEC. 13: OFFENCES HERETOFORE REQUIRED TO BE 
PROSECUTED BY INDICTMENT, SHALL BE PROSECUTED BY 




FAILURE OF THE COURTS AND PROSECUTION TO BRING THE DEFENDANT 
TIMELY TO TRIAL IN VIOLATION OF ARTICLE I SECTION 11 UTAH 
CONSTITUTION WHICH STATES: 
ART. I SEC.11 ALL COURTS SHALL BE OPEN. AND EVERY 
PERSON, FOR AN INJURY DONE TO HIM IN HIS PERSON, 
PROPERTY OR REPUTATION, SHALL HAVE REMEDY BY DUE COURSE 
OF LAW, WHICH SHALL BE ADMINISTERED WITHOUT DENIAL OR 
UNNECESSARY DELAY... 
POINT III 
ISSUANCE OF A CITATION ON SECONDARY OFFENCES SHOULD REQUIRE A 
PRIMARY OFFENCE BE CHARGED. NO WHERE IN THE RECORD WAS THE 
DEFENDANT NOTIFIED AS TO THE PRIMARY CAUSE OF ACTION. DISCLOSER 
AT THE TIME OF TRIAL DENIES THE DEFENDANT ADEQUATE TIME TO PREPARE 
A DEFENCE AND IS IN VIOLATION OF RULE 16(b). RULES OF CRIMINAL 
PROCEDURE THAT STATES: 
RULE 16(b) THE PROSECUTOR SHALL MAKE ALL DISCLOSURES AS 
SOON AS PRACTICABLE FOLLOWING THE FILING OF CHARGES AND 
BEFORE THE DEFENDANT IS REQUIRED TO PLEAD. THE 
PROSECUTOR HAS A CONTINUING DUTY TO MAKE DISCLOSURE. 
QUESTIONS FOR REVIEW 
1. DOES 137 DAYS WITH THREE JUDGES AND TWO COURTS 
CONSTITUTE UNNECESSARY DELAY? 
2. WHEN THE DEFENDANT REQUEST AN INFORMATION PRIOR TO 
ARRAIGNMENT, IS THE COURT REQUIRED TO HAVE IT FILED BEFORE A PLEA 
IS ENTERED? 
3. CAN THE COURTS PROSECUTE ON SECONDARY OFFENCES WHEN A 
PRIMARY OFFENCE HAS NOT BEEN CHARGED? 
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CONCLUSION 
DURING THE JUDICIAL PROCESS I HAD SEVERAL QUESTIONS THAT 
NEVER SEEMED TO GET ANSWERED. 
1. WHAT WAS THE PRIMARY REASON FORM BEING PULLED OVER AND 
GIVEN A CITATION FOR TWO SECONDARY CHARGES? 
2. DO THE POLICE NEED NEED A PROBABLE CAUSE TO STOP 
CITIZENS? 
3. CAN THE COURTS PROSECUTE ON SECONDARY OFFENCES WHEN A 
PRIMARY OFFENCE HAS NOT BEEN CHARGED? 
4. CAN THE COURTS PROCEED WITHOUT AN INFORMATION WHEN 
DEFENDANT OBJECTS TO THE CITATION BEING USED AS AN INFORMATION? 
COMMENCEMENT OF AN ACTION SHALL BE BY INDICTMENT OR BY 
INFORMATION. SECONDARY OFFENCES CAN NOT BE ENFORCED EXCEPT THERE 
BE A PRIMARY OFFENCE COMMITTED. I WOULD THEN ASK THE COURT TO 
FIND THAT THE LOWER COURT VIOLATED DUE PROCESS AND DISMISS THE 
COMPLAINTS AGAINST THE DEFENDANT. 
DATED THIS __/ DAY OF MARCH 1994 
WALLACE LANDON HOWERY 
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CERTIFICATE OF MAILING 
I CERTIFY MAILING/DELIVERY THIS I DAY OF MARCH 1994 TO 
THE FOLLOWING: 
KENNETH R. UPDEGROVE 
DEPUTY COUNTY ATTORNEY 
2001 SOUTH STATE , SUITE S3700 
SALT LAKE CITY, UTAH 84190-1200 
PHONE: 468-3422 
WALLACE LANDON HOWERY /r 
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DAVID E. YOCOM 
Salt Lake County Attorney 
DAVID S. WALSH, Bar No. 3370 
Deputy County Attorney 
2001 South State Street, S3700 
Salt Lake City, Utah 84190-1200 
Phone: (801) 468-3422 
FILED 
93 JAN 21 ttHH 59 
r p x OF THE CIRCUIT COURT 
-~ MURRAY DEPT. 
"DEPUTY CLERK" 
IN THE THIRD CIRCUIT COURT, MURRAY DEPARTMENT 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 
THE STATE OF UTAH, 
Plaintiff, 
v. 




Criminal No. 925009051TC 
The undersigned, TROOPER TURNER - UTAH HIGHWAY PATROL, 
under oath states on information and belief that the defendant 
committed the crime(s) of: 
COUNT I 
SEAT BELT VIOLATION, an Infraction, at SR-215 300 West, in Salt 
Lake County, State of Utah, on or about October 28, 1992, 
in violation of Title 41, Chapter 6, Section 182, Utah 
Code Annotated 1953, as amended, in that the defendant, 
WALLACE L. HOWERY, a party to the offense, did operate or 
was a passenger in the front seat of a motor vehicle on a 
street or highway, and did not wear a properly adjusted 
and fastened safety belt system. 
30UNT II 
10 DRIVER'S LICENSE, a Class C Misdemeanor, at SR-215 300 West, in 
Salt Lake County, State of Utah, on or about October 28, 
1992, in violation of Title 41, Chapter 2, Section 104, 
Utah Code Annotated 1953 as amended, in that the 
defendant, WALLACE HOWERY, a party to the offense, did 
operate a motor vehicle upon a highway in the State of 
Utah, without a license certificate to prove evidence of 
the privilege to operate a motor vehicle over the 
highways of the State of Utah. 
Continued on page 2) 
INFORMATION 
STATE v. WALLACE L. HOWERY 
County Attorney #93-3-00140 
Page 2 
THIS INFORMATION IS BASED ON EVIDENCE OBTAINED FROM THE FOLLOWING 
WITNESSES: 
TROOPER TURNER 
AGENCY CITATION #B962383 
DEFENDANT'S ADDRESS: 4333 So. 3720 W. SLC, UT. 84120/ i /tv vy. £>1JC X  naizv/ 
7fy /PfattUt AJca/ui<Q^ 
Affiant 
Subscribed and sworn to before me 
this /<** day of January, 1993. 
Magistrate 
Authorized for presentment and 
filing: 
DAVip E. YOCOM, Salt Lake County Attorney 
/s/ DAVID S. WALSH/ (J fl Deputy 
January 13, 1993 
prs/1306a 
